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COMMENT. 

RIGHT OF PROPERTY IN NEWS. 

That the creative faculty of equity jurisprudence is constantly 
modifying old doctrines and inventing new ones is exemplified by 
the important principle just established by the U. S. Circuit Court 
of Appeals in The National Tel. News Co. v. Western Union Tel. 
Co., 35 Chi. Legal News 89 (Nov. 1, 1902). There, Judge Grosscup 
holds that the Western Union Telegraph Co. has a right of property 
in the news which it gathers, and that such right of property does 
not cease when the news is published on the tickers rented to its 
patrons. This is a step in advance of all former decisions on similar 
subjects; one that is destined to prove of far-reaching consequence. 

From Macklin v. Richardson, Ambler 694 [1770], holding that 
the author of a work while it is unpublished has a right of property 
in the same, and Donaldson v. Becket, 4 Burr. 2408, note, [1774], 
that there is no right at common law after publication, to the present 
time the courts have been gradually seeking a means to protect an 
author's right of property in his mental concepts. The American 
cases from the beginning have uniformly and consistently held that 
after publication the only rights of an author were those secured 
to him by the copyright statutes. Wheaton v. Peters, 8 Pet. 591 ; 
Stowe v. Thomas, Fed. Cas. No. 135 14; Boucicault v. Wood, Fed. 
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Cas. No. 1693. And all the cases in point with the principal case 
rely upon what constitutes a publication, not going to the extent of 
declaring that even after publication a right of property exists. 
Kelly v. Morris, 1 L. R. [Eq.] 697 [1866], was a case where a rival 
directory publisher was restrained from using the lists of the com- 
plainant, on the ground of infringing a right of property therein ; and 
in Cox v. Land & Water Journal Co., 9 L. R. [Eq.] 324 [1869], Vice 
Chancellor Malins said : "It is clear that, in this case, the getting the 
names of the masters of the hunts, the number of hounds, etc., is in- 
formation open to all who seek to obtain it ; but they must get it at 
their own expense, as the result of their own labor, and they are not 
to be entitled to the results of the labors undergone by others." These 
two cases very nearly approach the doctrine of the principal case, 
yet they do not apply the rule quite so broadly. In the cases directly 
in point the decisions all turn upon the fact of publication, although 
recognizing a right of property in the news gathered. In Kiernan 
v. Manhattan Quotation Co., 50 How. Pr. 194 [1876], enjoining the 
appropriation of news from the stock tickers of the defendant, Van 
Brunt, J., declares that it would be an atrocious doctrine to hold 
that dispatches, the result of the diligence and expenditure of one 
man, could with impunity be pilfered and published by another. 
Nevertheless, the decision recognizes a distinction between a general 
and unrestricted publication which works a forfeiture of the right, 
and a qualified or limited publication which has no such result. To 
the same effect are the two English cases on the subject. Exchange 
Tel. Co. v. Gregory, [1896] 1 Q. B. 147, 65 L. J. Q. B. N. S. 262, 
74 L. T. N. S. 83, is a case of much importance. It was ruled that 
information furnished to subscribers for their private use, of stock 
transactions by means of a ticker was an unpublished manuscript 
and to be protected accordingly. This collecting together of ma- 
terials so as to give knowledge of all that is done on the stock 
exchange is something which can be sold. It is property, and being 
sold to the plaintiffs, it was their property. This decision was 
affirmed the following year in a similar case involving the piracy 
of race track news. Exchange Tel. Co. v. Central News Co., [1897] 
2 Ch. 48 ; 66 L. J. Ch. 672 ; 76 L. T. 591 ; 45 W. R. 595. 

In the principal case, the appellant had been appropriating 
vi et armis the news appearing upon appellee's tape and distributing 
the same over their own wires to their own patrons. The informa- 
tion was clearly not subject to copyright, Mott Iron Works v. Clow, 
82 Fed. 316, and yet was of great value and constituted property. It 
was the service, and not authorship or the work of the publisher 
that caused the news to acquire a commercial value. Accordingly 
equity has the right to restrain a violation of this property-right. 
The opinion of the court is certainly a precedent-maker and one that 
will be quoted with approval. It shows clearly that equity is adapt- 
ing itself to the greater and greater complexity of business affairs, 
and providing remedies wherever justice and fair-dealing require; 
that, consonant with the progress of modern conditions, equity will 
uphold its great maxim of "no right without a remedy." The court 
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well says : "Is service like this to be outlawed ? Is the enterprise 
of the great news agencies, or the independent enterprise of the 
great newspapers, or of the great telegraph and cable lines, to be 
denied appeal to the courts, against the inroads of the parasite, for 
no other reason than that the law, fashioned hitherto to fit the rela- 
tions of authors and the public, can not be made to fit the relations of 
the public and this dissimilar class of servants ? Are we to fail our 
plain duty for mere lack of precedent ? We choose, rather, to make 
precedent — one from which is eliminated as immaterial, the law 
grown up around authorship — and we see no better way to start this 
precedent upon a career than by affirming the order appealed from." 



CONSTITUTIONALITY OF TEXAS ANTI-TRUST LAWS. 

The development of large combinations has been so rapid within 
the past few years that courts and legislatures have interfered to 
curb what seemed to them a dangerous tendency. Of all states 
Texas has made the most strenuous efforts to drive all trusts and 
combinations beyond her boundaries. The stringency of her laws 
has, it has been said, enabled her treasury to profit from penalties 
as New Jersey has harvested fees from charters. In particular the 
controversies a number of months ago with corporations affiliated 
with the Standard Oil Co. may be recalled from the wide discussion 
and editorial comment elicited. 

Texas, however, has experienced no inconsiderable difficulty in 
retaining the legislative intent, in the several anti-trust enactments, 
to reach particular restraints of trade while discriminating in favor 
of certain classes and associations — farmers, stockmen, laborers. 

In view of the special prominence given the Federal Anti-Trust 
Law, the "Sherman Act" of 1890 (26 Stat. L. 209), by the Northern 
Securities cases, the recent decision of State ex ret. Attorney-General 
v. Shippers' Compress & Warehouse Co., 69 S. W. 58, declaring 
the Texas Anti-Trust Act of 1895 (Rev. St. 1895 arts. 5313-14) 
unconstitutional, is of interest. With some reluctance, it would 
seem, the court followed the Illinois case of Connolly v. Pipe Co. 
(22 Sup. Ct. Rep. 431), and held that by excepting "agricul- 
tural products and live stock while in the hands of the producer or 
raiser," the act prohibiting restrictions to trade or commerce or of 
aids to commerce was repugnant to the provisions of the 14th 
Amendment of the United States Constitution with respect to equal 
protection of laws. On the same ground the lower court held the 
Anti-Trust laws of 1889 and 1895 unconstitutional in the related 
case of State ex rel. Attorney- General v. Waters-Pierce OH Co., 
67 S. W. 1057, reversing its opinion rendered in Waters-Pierce Oil 
Co. v. State, 44 S. W. 936. 

Illustrating the tendency to relax the vigor of the doctrine that 
all contracts in restraint of trade are void irrespective of circum- 
stances, the court in the Shippers' Compress & Warehouse Co. case, 



